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#1 Remember to change the 
trustee(s) if necessary 

One of the key rules of SMSFs is that 

members have to be trustees (or 

directors of a corporate trustee) and 

trustees / directors generally also have to 

be members.  Consequently the death of 

a member will almost always require a 

change in the trustee arrangements for 

the fund.   

It is reasonably well known these days 

that the executor of a deceased member 

can fill some important roles and 

exercise some important powers in 

relation to the SMSF.  Many of these 

don’t happen automatically, they simply 

allow the executor to do certain things 

without causing the fund to fail the SMSF 

rules about trustees and members. 

For example: 

 The executor can become an 

individual trustee (or director of the 

corporate) in place of a deceased 

member without breaching the 

trustee rules.  But this doesn’t 

happen automatically – it would 

require the normal process for 

appointing a new trustee / director.   

For a corporate trustee the relevant 

document will be the constitution – 

how are new directors appointed?  

For individual trustees it will be the 

trust deed which will often grant that 

power to the fund’s members or 

remaining trustee(s).  

Superannuation law doesn’t make it 

happen, it just allows it to happen. 

 This special ability for the executor to 

be a trustee / director despite not 

being a member only applies during 

a finite period of time : starting on 

death and ending when the death 

benefit starts to be paid out.  If the 

death benefit is paid out immediately 

– for example, via a reversionary 

pension to the spouse, that period 

never actually arises. 

 Many deaths result in a two member 

fund collapsing to a one member 

fund.  Remember that one member 

funds can always have two trustees 

(or two directors of the corporate 

trustee).  Inserting an additional 

trustee / director under these 

circumstances does not rely on using 

the above special rule.  The second 

trustee could be someone other than 

the executor and there is no 

appointment time limit  

 Often the executor is the surviving 

spouse who is now perhaps the sole 

individual trustee.  While that 

situation obviously isn’t sustainable 

indefinitely (see Tip #2 below), it 

doesn’t prevent the individual trustee 

from making the normal decisions 

about the fund – for example, 

appointing a new trustee. 

 What if the executor is multiple 

people (for example, the deceased’s 

three children)?  Under these 

circumstances one, all or just some 

combination of the executors could 

become additional trustee(s) / 

director(s) of the fund.  Remember 

though, having just one in place 

would give that individual vastly more 

power than the others when it came 

to distributing the superannuation 

benefit.  On the other hand, having 

all three would potentially mean they 

could outweigh the wishes of (say) a 

remaining member such as the 

surviving spouse. 

 Once appointed, the executor is a 

trustee like any other trustee.  In the 

absence of any special provisions to 

the contrary they will participate in 

decisions far beyond just dealing 

with the death benefit.  They will 

share responsibility for the fund’s 

investment strategy, appointment of 

suppliers, insurance just like any 

other trustee / director. 

 

#2 … but know the rules on 
changing trustee(s) 

It also pays to know the rules on when 

trustees don’t have to be changed to 

avoid doing work that doesn’t need to be 

done. 

The 6 month window   

Superannuation law recognises that it is 

not always possible to take action 

immediately when circumstances 

change.  For that reason, funds have 6 

months of breathing space to change the 

trustee arrangements when a member 

dies.1 

Consider the situation where the fund 

has two members who are both 

individual trustees.  One member dies.  

Sometimes the surviving spouse will 

choose to wind up the fund at that point 

and transfer his / her balance to a retail 

environment.  It may well be possible to 

do this within the 6 month window, 

avoiding the need for a change in trustee.   

The surviving spouse (the sole individual 

trustee) can act alone during that period, 

avoiding the need to ever change the 

trustee arrangements.  

Corporate trustees 

Remember that corporate trustees 

survive the death of a director.  While it 

might be necessary or desirable to 

                                                                       
1 Note that this 6 month period applies under a 

range of other circumstances too – for example, 

when a member simply leaves the fund.  

Interestingly, it does not apply when a new member 

joins the fund.  They have to meet the new rules, 

generally by becoming a trustee, immediately. 

In this issue: 

 When SMSF members 
die, the main focus is 
often on paying the 
death benefit as quickly 
as possible.  But there 
are other issues to 
remember and this 
article highlights 7 of 
our favourites. 
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appoint another director the fund does 

not need to change the trustee. 

#3 Don’t try and rollover a 
death benefit 

The example above would only be 

practical if the surviving spouse intended 

to pay out the deceased’s benefit as a 

lump sum.  If he / she wanted to draw it 

down over time as a pension, the fund 

would have to remain in place. This is 

because death benefits can’t be rolled 

over. 

There is one quirky solution to this rule. 

If a death benefit is converted to a 

pension (say for the surviving spouse), all 

commutations during the period 6 

months after death / 3 months after 

probate (whichever happens latest) are 

also classified as death benefits.  Hence 

it’s not possible to fully commute the 

pension and roll over the balance to a 

new fund.   

Commutations after that time, however, 

are “member benefits” (just like any 

normal superannuation benefit).  

Because they have lost their 

classification as a death benefit they can 

be rolled over!  It’s unlikely this will all 

happen within the 6 month window and 

hence a change in trustee will be 

required.  However, it does provide a 

route to keeping the death benefit in 

super while still winding up the fund in 

due course. 

There are other consequences to watch 

here – if the deceased’s balance is rolled 

over in this way it will lose its status as a 

“death benefit” in the new fund.  That 

would mean: 

 Any new pension started in the new 

fund would only be tax exempt if the 

surviving spouse was over 60 

(whereas the death benefit pension 

paid in the original fund would be tax 

exempt as long as either the 

deceased or spouse were over 60); 

 For a spouse under preservation 

age, there would be no 15% tax 

offset (whereas death benefit 

pensions always entitle the recipient 

to a 15% offset no matter how old 

they are).  

 Subsequent commutations would 

NOT be taxed as death benefits – 

which might result in tax, even 

though the surviving spouse is the 

recipient. 

#4 Watch the number of lump 
sums paid as a death benefit 

Superannuation law requires that when a 

death benefit is paid as a lump sum, 

each beneficiary must receive either just 

a single lump sum or “an interim lump 

sum …. and a final lump sum”2. 

In other words, the beneficiary cannot 

receive their inheritance in the form of 

multiple lump sum payments, they are 

limited to 2. 

In contrast, a single beneficiary can 

receive many pensions or a combination 

of lump sums (at most 2) and pensions. 

#5 Watch minimum payments 
for pensions  

When a pensioner dies leaving a 

reversionary beneficiary: 

 The pension simply continues; 

 The fund must meet the normal 

minimum payment for the year 

(calculated based on the age of the 

deceased pensioner at the start of 

the year).  This requirement must be 

met in aggregate – it doesn’t matter 

how much is paid before death and 

how much is paid afterwards; 

 Payments before death are classified 

as being paid to the deceased and 

payments after death are classified 

as being paid to the spouse.  For 

example, if both are under 60, they 

will be recorded in the original 

pensioner’s PAYG Summary for the 

first part of the year and the spouse’s 

PAYG Summary after death; 

                                                                       
2 Regulation 6.21 of the Superannuation Industry 

(Supervision) Regulations 1994  

 The surviving spouse’s age is used 

to calculate the minimum pension in 

the following year. 

If the pension is not reversionary: 

 The pension effectively ends on 

death (albeit the fund’s tax 

exemption continues); 

 There is no minimum pension 

required for the year – even if death 

occurs on 20 June and no 

payments have been made all year, 

there is no requirement to make a 

subsequent payment to the estate 

(in fact estates cannot receive 

pension payments); 

 If the trustee ends up paying the 

benefit to the surviving spouse as a 

pension, this is a brand new income 

stream and a new (pro-rated) 

minimum payment amount will be 

calculated at that time.  

#6 Dealing with accumulation 
accounts 

A member who dies in accumulation 

phase must have their super paid to a 

beneficiary as a lump sum or pension.  It 

can’t simply remain in the fund or be 

added to the beneficiary’s own 

superannuation. 

The deceased’s balance can only be 

paid as a pension where there is a 

surviving spouse, minor child or certain 

other beneficiaries (generally excluding 

adult children unless they are disabled). 

One thing to watch for here is that a step 

child is no longer a “child” of the step 

parent if their natural parent dies or if the 

marriage ends.  An example here would 

be a father with a minor child who 

remarries.  If both the father and his new 

wife died, the child could receive the 

father’s superannuation but not 

necessarily the step mother’s. 

#7 Special rules for legacy 
pensions  

Dealing with legacy pensions can be 

tricky because of special rules that apply. 

This can sometimes inhibit the way in 
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which any remaining balance is dealt 

with on death. 

For example: 

 Market linked (term allocated) 

pensions.  Where the market 

linked pension is reversionary to a 

surviving spouse and its term was 

originally set with reference to the 

spouse’s age or life expectancy, the 

pension must continue to the 

spouse. It cannot be paid out as a 

lump sum until the spouse dies. 

 Complying lifetime pensions.  

When they were established, these 

pensions involved the original 

member surrendering their capital 

to the trustee of the fund in return 

for a series of guaranteed pension 

payments.  The balance therefore 

ceased to “belong” to the 

pensioner.  If the pensioner dies 

and there is no reversionary 

beneficiary, the trustee’s obligation 

to make payments simply ceases.  

Any amounts remaining are 

reserves and they “belong” to the 

trustee of the fund.  While the 

trustee may well choose to pay 

these to the pensioner’s 

beneficiaries, this would be 

dependent on the trustee deciding 

to do so rather than something that 

happens automatically.  The trustee 

would also need to carefully 

consider how it did so because 

simply allocating large amount from 

these reserves to the spouse’s own 

superannuation balance would 

potentially result in the allocation 

being assessed for concessional 

contribution cap purposes. 

 Life expectancy (fixed term) 

pensions.  These pensions were 

commonly set up to be paid for 

(say) 15 years.  At that point, they 

simply end and once again, any 

money remaining “belongs” to the 

trustee.  But what if the pensioner 

dies during the 15 year term?  In 

this case the pension could: 

o  continue to a reversionary 

beneficiary; or  

o if there is no reversionary 

beneficiary, the remainder of the 

pension can be commuted.   

Importantly, however, a commutation 

made under these circumstances 

has some restrictions: 

o it can only be paid to the 

pensioner’s estate; and  

o the amount is normally worked 

out using actuarial methods but 

it is capped using a statutory 

formula set out in the 

Superannuation Industry 

(Supervision) Regulations 1994.  

Often the commutation amount 

is less than the account balance 

available to pay the pension.  

The excess is once again a 

reserve that “belongs” to the 

trustee. 

 

  

 

  

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

Disclaimer: 

Heffron Super News is an electronic newsflash 

which highlights important events in the 

superannuation arena. If you are not already on 

our mailing list and would like to subscribe, 

please contact us on 1300 172 247 or by e-mail 

heffron@heffron.com.au.  Alternatively, if you 

do not wish to receive future editions, please 

email heffron@heffron.com.au to be removed 

from the distribution list. While Heffron believes 

that the information contained herein is reliable, 

no warranty is given to the accuracy and clients 

who rely on it do so at their own risk. This 

publication is intended to provide background 

information only and does not purport to make 

any recommendation upon which you may 

reasonably rely without taking specific advice. 

In particular, it should not be considered 

financial product advice for the purposes of the 

Corporations Act 2001  

 




